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HULDAH A. BARBER, BY HER NEXT FRIEND, GEORGE CRONKITE, 
vs. HIRAM BARBER. 


What acts of the husband will justify a wife in leav‘ng her husband’s house. 
What constitutes “ cruelty”—what “ indignity”—and what a ground for divorce 
from bed and board. 

In July, 1844, the complainant filed her bill for a di- 
vorce a mensa et thoro. Fromthe pleading and evidence 
it appeared that the parties were married on 12th Nov. 
1840. That on the 5th Nov. 1842,the now defendant 
filed a bill to dissolve the marriage on the ground of fraud 
in misrepresenting and concealing a physical incapacity 
to enter into the marriage state by reason of her “ uterus 
and vagina being in a schirrous, cartilaginous and ulce- 
rated state, and unnaturally thickened and indurated.”— 
That about 8 months after the marriage, the defendant 
refused to cohabit with her. That she continued to re- 
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side in his house until informed of the charges upon which 
the defendant sought to obtain a divoree—that for this 
reason, in addition to the previous cruelty and indignities 
referred to in the opinion of the Judge she left his house 
on the 18th Nov., 1842—since which time she has receiv- 
ed no support from the defendant. That the complainant 
in this bill was subjected to a painful examination of her 
person on the trial of the bill filed by the now defendant, 
in which the charges of physical incapacity and fraud 
were shown to be unfounded, and the bill for a divorce 
from the bonds of matrimony filed by the now defendant 
was dismissed on the 18th Dec. 1843. That the now com- 
plainant was a widow at the time of her marriage with the 
defendant, and had, by her former husband, a daughter 
named Adelia Cronkite, and that the defendant on several 
occasions, in his own house and elsewhere, took indecent 
liberties with the person of the said Adelia Cronkite, and 
attempted to have carnal connexion with her—that this 
fact, with the other circumstances of cruelty and indigni- 
ty referred to, were communicated to the complainant 
before she left the house of the defendant. 

‘The pleadings and evidence occupy too much space for 
insertion in the Journal at length. All that is material is 
given above and in the following valuable opinion deliver- 
ed on 10th August, 1846, by 

Witiarp, V. Ch. The revised statutes, article 4, sec. 
1, ch. 8 of part 2d, authorize this court to decree a sepa- 
ration from bed and board forever, or for a limited time, 
on the complaint of a married woman, for the following 
causes :—1. The cruel and inhuman treatment by the 
husband of his wife. 2. Such conduct on the part of the 
hueband towards his wife, as may render it unsafe and 
improper for her to cohabit with him—and 3d. The aban- 
deonment of the wife by the husband, and his refusal or 
neglect to provide for her. The bill in the present case 
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is so shaped as to embrace all the above named causes of 
separation. 

1st. In determining what is cruelty, or the soevitia of 
the ecclesiastical law, we must look into the cases decided 
by the courts having jurisdiction in matrimonial cases. It 
is difficult, and perhaps, hardly safe to define, in terms suf- 
ficiently clear and comprehensive, what constitutes cruelty 
in a legal sense. Lord Stowell has laid down the rule in 
several cases. In Evans vs. Evans, 1 Hagg. Ecc. Rep. 
35, he observes that the causes must be great and weighty, 
and such as shew an absolute impossibility that the du- 
ties of the married life can be discharged. What falls 
short of this is with great caution to be admitted. What 
merely wounds the mental feelings is in few cases to be 
admitted, when they are not accompanied with bodily in- 
juries, either actual or menaced. Mere austerity of tem- 
per, petulance of manners, rudeness of language, a want 
of civil attention and accommodation, even occasional 
sallies of passion, if they do not threaten bodily harm, do 
not amount to legal cruelty. They are high moral offen- 
ces in the marriage state undoubtedly, not innocent sure- 
ly in any state of life, but still they are not that cruelty 
against which the law can relieve. Under such misconduct, 
the suffering party must bear in some degree the conse- 
quences of an injudicious connection; must subdue by 
decent resistance or by prudent conciliation ; and if this 
cannot be done both must suffer in silence. Similar prin- 
ciples were advanced in Harris vs. Harris, 2 Hagg. Ecc. 
Rep. 154; 2 Phill. 111, and in Warring vs. Warring, ib. 
and in Holden vs. Holden, 1 Hagg. Ecc. R. 458. 

But while the general ground on which the court pro- 
ceeds is to guard the wife from actual violence or danger 
to her person, there are nevertheless exceptions to this 
rule. Thus spitting on the wife has been adjudged a gross 
act of cruelty, on the ground, it is presumed, of indignity 
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to the person. See D’Aguillar vs. D’Aguillar, 1 Hagg. 
Ecc. R. 776. Shelf. L. of Mar. & Div. 430. So also the 
husband’s attempt, when affected with the venereal dis- 
ease, to force his wife to his bed, is of a mixed nature, 
partly cruelty and partly evidence of adultery. Durant 
vs. Durant, 1 Hagg. Ecc. R. 733, 767. So also the hus- 
band’s attempts to debauch his own women servants is a 
strong act of cruelty—(Popkin vs. Popkin 3 E. E. R. 325 
notes, Shelford L. of M. & Div. 430)—perhaps not alone 
sufficient to divorce, but which might weigh, in conjunc- 
tion with others, as an act of considerable indignity and 
outrage to his wife’s feelings. The attempt to make a 
brothel of his own house is brutal conduct of which the 
wife has a right to complaia. This is the language of 
Lord Stowell in Popkin vs. Popkin. Also a groundless 
and malicious charge against the wife’s chastity, followed 
up by turning her out of doors, and not attempted to be 
pleaded or proved, may be alleged with other acts of eru- 
elty as a ground for aseparation. Durant vs. Durant.— 
Supra. 

Such is the rule with respect to the term cruelty—al- 
though primarily it has reference to such conduct in the 
husband as may endanger the safety or health of the wife ; 
yet it may exist where there is no danger to her person, 
as in spitting upon her; and also where no actual person- 
al violence was inflicted upon her, as in attempts on his 
part to debauch his own servants; and see also Otway vs. 
Otway, 2 Phil. 95; and Hulme vs. Hulme, 2 Adol. 27, 
that cruelty may exist without actual violence to the per- 
son. 

The question then arises, has the complainant brought 
this case within the above rules. The bill sets up, as one 
of the grounds of complaint, that the defendant attempt- 
ed in his own house, to seduce, debauch, and carnally 
know Adelia Cronkite, the complainant’s daughter, by a 
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former marriage. This is denied by the defendant, but 
as an answer under oath was waived, the denial has no 
other effect then to put it in issue as a pleading. The 
fact itself is proved by the testimony of Adelia Cronkite. 
She states that she became an inmate of the defendant’s 
family soon after his marriage with her mother in Nov. 
1840. The first advance the defendant made to her was 
in the fall of 1841, when he gave her a ring—a few weeks 
after, while she was reading in a chamber at the defend- 
ant’s house, he came into the room where she was and 
put his arm round her neck and took her by the bosom— 
she escaped from him and went down stairs. In the win- 
ter following, that is 1841-42, she boarded at her uncle’s, 
(Mr. Cronkite,) in the village of Glenn’s Falls, about five 
miles from the defendants, and attended the academy.— 
The defendant spent a night at Mr. Cronkite’s, and in the 
evening, Adelia, at the request of Mr. Cronkite, conducted 
the defendant to his lodgings. When in the chamber the 
defendant put his arms round her and kissed her several 
times—she escaped from him, but he caught her again 
and threw her upon the bed and put his hand upon her 
privates. She escaped from him and went down. Ona 
subsequent occasion at his own house, while she was 
watching with a sick brother, he drew her into another 
room and took indecent liberties with her. All these facts 
were communicated by the daughter to the complainant, 
and Iam satisfied that she has given substantially a true 
relation of those transactions. Ifthe attempts by the hus- 
band to seduce a female servant in his family is cruelty to 
the wife, within the meaning of the rule, much more is 
such attempt cruelty when it relates to a female, a domes- 
tic in his family, the daughter of his wife, and to whom 
he was standing in loco parentis. 

These acts on the part of the defendant are not a soli- 
tary act, the result of sudden passion, but are repeated on 
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different occasions, thus indicating a settled purpose on 
his part to destroy the chastity of that young lady. 

Another charge made by the complainant is the exhib- 
iting by the defendant of his bill against her for a divorce 
on the ground of her physical incapacity to enter into the 
marriage state ; the mode in which that suit was conduct- 
ed; her distressing examination by surgeons on his appli- 
cation ; and the final dismissal of the bill. That the bill 
was filed without probable cause is obvious from its re- 
sult, as well as from an examination of the testimony taken 
therein. There is strong reason to believe that it was 
maliciously filed with a knowledge on his part that the 
main allegations in it are untrue. In his bill against her, 
the gist of his complaint is that she was physically inca- 
pable of entering into the marriage state, and was herself 
guilty of fraud upon him, in undertaking the marriage.— 
In his answer to the present bill he admits sexual inter- 
course with the complainant shortly after the marriage, 
and alleges that he became diseased thereby. Both alle- 
gations can not be true. The fact of such sexual inter- 
course is admitted by her, and she alleges that she became 
pregnant by him, but miscarried in consequence of exces- 
sive labor in his employment. There is no evidence that 
the defendant became diseased in his person by reason of 
his intercourse with her; or indeed, that he was so dis- 
eased at all. Noris there any evidence that the com- 
plainant became pregnant by him, save in her answer 
under oath to his bill for a divorce. 

If, as was held in Durant vs. Durant, supra, the making 
a groundless charge of criminality against the wife is an 
act of cruelty within the meaning of the rule, and will in 
connection with other facts lay a ground for a divorce, 
much more will an unfounded prosecution, based upon a 
groundless charge, be deemed cruelty, especially when 
the investigation of that charge leads to a distressing per- 
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sonal examination of the party, as in the present case.— 
The broad proposition that an unsuccessful suit for a di- 
vorce by the husband against the wife in itself considered, 
is such act of cruelty as to enable the wife to obtain a 
limited divorce from the husband, will not be pretended. 
Such a rule would be of dangerous tendency. But when 
the suit is without probable cause and is connected with 
other conduct of the defendant, such as refusing to live 
with her, refusing to support her, and with his criminal 
act in attempting to seduce the complainant’s daughter, the 
whole may be treated together as cruel conduct ‘on the 
part of the defendant, justifying the interposition of this 
court. 

2d. As to abandonment of the wife by her husband: 
The defendant has repeatedly refused to live with the 
complainant. This must be taken as a fixed fact. But 
this refusal I grant is not enough under the English 
cases to authorize a separation. In England the refusal 
of the husband to live with his wife, is a wrong which is 
redressed by a different suit from this, viz: a suit for the 
restitution of conjugal rights. That suit is unknown to 
our law; and hence the 3d sub-division of the 51st section 
was adopted as a substitute. With us the abandonment of 
the wife by the husband and his refusal or neglect to pro- 
vide for her are made the substantial ground for a separa- 
tion, instead of being as in England, the basis of a suit for 
the restitution of conjugal rights. But the mere refusal of 
the husband to live with his wife is not of itself enough to 
sustain the bill. There must be a refusal or neglect to 
provide for her. The defendant insists that he was ready 
and willing to support his wife in his own house—that he 
requested her to remain there, though he would not co- 
habit with her ; and that she voluntarily left him and has 
hitherto refused to return. The fact is true, that the de- 
fendant proposed to support her at his house, that she in 
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fact took her support at his house after they had ceased 
to cohabit as man and wife, until she left on the 18th Nov. 
1842, and that she leit on learning the allegations in his 
bill against her. The question then recurs, was she jus- 
tified in leaving his house at that time? It must be borne 
in mind that she then knew of his refusal any longer to 
live with him, and the cause of such refusal, and that she 
then knew also of his attempt to debauch her own daugh- 
ter. These various causes must all be presumed to have 
had their influence in determining her to leave his house. 
Accumulated together, were they all sufficient in the aggre- 
gate to justify her conduct? [am of opinion that they were. 
[t is asking too much of the wife to require her to reside 
under the roof of a husband under such accumulated 
wrongs. She could no longer discharge the duties of a 
wife to her husband, or a mother to his children. She 
would be to them an object of scorn as she was to him of 
hatred and dislike. If then she was justified in leaving 
him at that time, and if he has refused to provide for her 
elsewhere, as is admitted in the answer, the case falls 
within the 3rd sub-division of the 5lst section of aban- 
donment by the husband and refusal to provide for her. 
It surely cannot be necessary to constitute abandonment 
that the husband should turn his wife out of doors by ac- 
tual violence. He may be said to abandon her, when he 
adopts a course of conduct which if not prevented will de- 
prive her of all support. Had he been permitted to obtain 
against her the decree prayed for in his bill, she would no 
longer have been entitled to the shelter of his house, or 
any claim to a support from his estate. He may be said 
to abandon her, when he renders her residence under his 
roof intolerable. This may be done by a series of petty 
annoyances, none of which singly would be sufficient for 
that purpose. 

This question has often arisen in the Common Law 











—_— = OC 


= = @& 








IN CHANCERY—NEW YORK. 201 


Courts. A husband who turns his wife out of doors, or 
who by his cruelty or ill treatment obliges her to leave his 
house, gives her power to pledge his credit for necessa- 
ries, and he is under a legal obligation to pay the debts 
which she necessarily incurs ; and he cannot insuch a case 
discharge himself cither by a general or particular notice 
not to trust her. (Leigh N. P. 1097.) What circumstan- 
ces amount to the cruelty and ill treatment, which justifies 
her departure and imposes on her husband the obligation 
to support her were decided in Alison vs. Chapman, S. 
N. P. 272. In that case, his bringing another woman un- 
der his roof and thus rendering his house unfit for the 
residence of his wife, was held sufficient for both purpo- 
ses. The case of Horwood vs. Hefier, 3 Taunton 421, has 
been in effect overruled in Houlston vs. Smyth, 3 Bing. 
127. In this latter case, GAZELEE, J. remarks, that he 
has always considered the law on this subject to be as laid 
down by Lord Kenyon, that if a man renders his house un- 
fit for a modest woman to continue in it, she is authorized 
in going away; see also Shelford M. & D.438, and Leigh 
N. P. 1057, and the cases cited. 

It may be said that the statute does not contemplate a 
mere constructive abandonment, as being sufficient to ena- 
ble the injured party to invoke the aid of this Court.— 
Abandonment or desertion of the wife by the husband is 
not the ground for a divorce in England ; nor is the taking 
to a separate bed, treated per se, as cruelty. Nor cana 
suit for the restitution of conjugal rights be maintained 
by the wife against the husband, on his refusal to sleep 
with her, while she continues to occupy the same house 
with him—Orme vs. Orme, 2 Add. 382. The Courts in 
England will enforce matrimonial co-habitation, but not 
matrimonial intercourse. But it does not follow necessa- 
rily from these premises, that a bill for a separation will 
not lie under the 3d subdivision, in cases in which a suit for 
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a restitution of conjugal rights could not be maintained. 
Although the two proceedings have something in com- 
mon, yet there are diversities between them, and hence 
they are not entirely analagous to each other. 

3d. But should there be a doubt whether the facts make 
out a case of abandonment, still Iam of opinion they may, 
when taken together, be deemed cruelty under the first 
subdivision of the section, and which I have considered 
under the first head, or such conduct on the part of the 
husband towards his wife as may render it unsafe andinm- 
proper for her to co-habit with him, under the second sub- 
division. Indeed, these two causes of divorce cannot well 
be distinguished from each other. The term soevitia, as 
understood in the Ecclesiastical law, obviously embraces 
the cases falling under both sub-divisions ; see Mason vs. 
Mason, I Ed. V. Ch. Rep. 292; 2 Kent’s Com. 126. Any 
conduct of the husband which renders it unsafe and im- 
proper for the wife to co-habit with him must be cruel and 
inhuman. On this question of soevitia I do not wish to 
add to what has been said under the first point, only to 
say, that all the circumstances which have been adverted 
to under either head, are deemed material in making out 
the fact of legal cruelly. 

Ath. The 52d section of the statute in question allows 
the defendant to prove in his justification the ill conduct 
of the complainant, as a ground for dismissing his bill— 
This provision is borrowed from the recrimination, or 
compensatio criminum of the Ecclesiastical law; and is 
founded on the equitable maxim that a party cannot com- 
plain of the breach of contract which he has himself viola- 
ted. Shelford Mar. & Diy. 440. Under circumstances 
of guilt on both sides, the Court will dismiss both parties, 
and leave them to find sources of mutual forgiveness in 
the humiliation of mutual guilt. Ruby vs. Ruby, | Hagg. 
E. R. 790. In carefully examining the pleadings and 
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proofs in this case, I discover no instance of ill conduct on 
the part of the complainant. She seems, during all her 
trials, to have conducted herself with propriety ; neither 
provoking ill usage, or retaliating it. She has borne her 
griefs in silence, and submitted to her fate with uncom- 
plaining resignation. Until after he filed his bill against 
her, there is no evidence that she even disclosed to her 
nearest friends, that she had fallen under the displeasure 
of her husband. Mindful of his honor and his interest, she 
preferred, even in her disgraced and discarded condition, 
the shelter of his roof, to the hospitality of friends, which 
would expose to the world the altered relation she bore to 
him. A woman looses nothing by forbearance. Humility is 
toher a more powerful weapon then revenge. She sought 
not the aid of the Court, till the final hearing of his suit 
had vindicated her character from reproach, and shewn 
that his accusations were groundless. 

In conclusion, [ think the acts complained of, and which 
have been the subject of remark, are cruel and inhuman 
within the meaning of those terms, and that the complain- 
ant is entitled to a decree, declaring a separation from bed 
and board between the parties forever, and for a reference 
toa master to ascertain and report what amount should 
be allowed to the complainant for her support and main- 
tenance out of the defendant’s estate. ‘The complainant 
must also have her costs against the defendant. 
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District Court of the United States. 
EASTERN DISTRICT OF PENNSYLVANIA. 
{Reported for the American Law Journal.* ] 

THE UNITED STATES vs. SAMUEL IF. HEWES. 


1. A defendant, in execution at the suit of the United States, is not entitled 
to be discharged from arrest, under the act of Congress of 28th February, 1839, 
in consequence of having taken the benefit of the insolvent laws of Penn's. 

2. The United States are not bound by an act of Congress, discharging the 
person of a debtor from imprisonment, unless therein specially named. 

On the petition of the defendant to be discharged from 
imprisonment: 

Opinion of Hopkinson, J. A suit was brought by the 
United States against the defendant to the last November 
Sessions, and a judgment rendered against him. Upon 
this judgment, a writ of ca. sa. was issued, the defendant 
arrested and committed to prison. He has presented his 
petition, praying to be discharged from imprisonment by 
virtue of an act of Congress, passed on the 28th day of 
February, 1839, éntitled “ An act to abolish imprisonment 
for debt in certain cases,” by which it is enacted, ‘ That 
no person shall be imprisoned for debt in any State on 
process issuing out of a court of the U.States, where by the 
laws of such State, imprisonment for debt has been abol- 
ished ; and where, by the laws of a State, imprisonment 
for debt shall be allowed under certain conditions and re- 
strictions, the same conditions and restrictions shall be 
applicable to the process issuing out of the courts of the 
United States ; and the same proceedings shall be had 
therein as are adopted in the courts of such States.” 





*The Editors are indebted for this valuable opinion to F. C. Brightley, Esq, 
of the Philadelphia bar. 
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When this act shall be brought into practical opera- 
tion, some difficulties will occur, which will probably re- 
quire a more explicit declaration of the intention of the 
Legislature. At present we have to do with but one. The 
defendant has exhibited a certificate from the Court of 
Common Pleas for the city and county of Philadelphia, 
stating that he had presented his petition to that court 
for relief as an insolvent debtor ; that he had given notice 
to his creditors to appear and show cause, if any they had, 
why he should not receive the benefit of the provisions of 
the acts of Assembly for the relief of insolvent debtors.— 
No cause being shown why the prayer of the petitioner 
should not be granted, he took the oath prescribed by law, 
made an assignment of all his estate, and was discharged ; 
“and it was thereupon ordered by the said court, that the 
said petitioner shall not at any time thereafter, be liable 
to imprisonment by reason of any judgment or decree ob- 
tained for the payment of money only, or for any debt, 
damage, costs, sum or sums of money, contracted, ac- 
crued, occasioned, owing, or becoming due, before the 
time of such assignment.” The single question in this 
case is, Whether a debtor of the United States, imprison- 
ed by process issuing from a court of the United States, 
ona judgment rendered against him by that court, can 
avail himself of the above discharge to be liberated from 
imprisonment under the said judgment and process. In 
other words—are the United States and their rights and 
remedies against their debtors affected by, and included 
in, the provisions of the act of Congress of February, 
18397 This is a question of grave importance to the gov- 
ernment of the United States, as it may affect their secu- 
tities for the public revenue, and their remedies against 
their various and numerous agents who are receivers of 
the public money. It therefore demands a very careful 
examination, and we should not declare, judicially, the in- 
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tention of the Legislature, until we are fully satisfied of it. 

The petitioner rests his right to a discharge on the 
bread and general terms of the act of Congress, from 
which no exception is made of a debt due to the United 
States ; but enacts that no person shall be imprisoned for 
debt in any State on process issuing out of a court of the 
United States, &c. The words, it is said, embrace a debt- 
or of the United States, and a debt due to them. If they 
are to be taken in their large and literal meaning, it: is 
certainly so. But it is contended on the part of the United 
States:—1. Thatinasmuch as the United States are not 
expressly named and included in the act of Congress, they 
are by implication of law excluded, and that their rights, 
interests and remedies cannot be affected by general 
words, unless a clear intention is apparent to include 
them. 2. That in this case the intention of Congress, 
that the United States should not be ineluded in the pro- 
visions of this statute, may be collected from all the acts 
of Congress in relation to their debtors, and the whole 
policy of the government on that subject. The first is 
purely a question of law, to be decided by the adjudica- 
tions of courts of law; for if it be the seciled law, it must 
be presumed that Congress knew it to be so, and had it on 
their minds in passing the act in question. It will then be 
my duty only to inquire what is the law, how has it been 
pronounced by competent tribunals, and to abide by what 
they have decided. Fortunately, the question has more 
than once come under the consideration and judgment of 


our own courts, as well as those of England. I will first 
refer to the English authorities. In a late elementary 
work—* Dwarris on the Construction of Statutes’—which 
seems to have been compiled, at least, with the ordinary 
care of such works, itis said, ‘ Itisa rule that the King 
shall not be restrained of a liberty or right he had before, 
by the general words of an act of parliament, if the King 
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is not named in the act,’”’ 668. In The King vs. Allen, 15 
East 333, the question arose on the statute of 48 Geo. 3, 
ch. 74, s. 15, which gave to the sessions an appeal from 
a conviction by Justices of the Peace, and empowered the 
sessions to hear and jinally determine the facts and merits 
of the case in question between the parties; and enacted, 
that no certiorari should be allowed to set aside the deci- 
sion of the sessions. It was held, that this did not preclude 
the crown from removing the conviction, and the order of 
the sessions quashing the same, by certiorari. 

This is a very strong case. No words can be more di- 
rect and clear to take away the right of removal by certio- 
rari, from the determination of the sessions, not only by 
declaring that it shall be fal, but by the further express 
declaration, that no certiorari should be allowed; and it 
is the stronger, as it givesa right of removal to one party, 
which is denied to the other. In giving his opinion of this 
case, GROSE, J. says: ‘* The question was, whether the 
act intended to take from the crown the power of remov- 
ing the conviction by certiorari, for it is clear, that unless 
the act has plainly said so, the power of the crown is not 
restrained. There are no words expressly taking it away. 
Then was it the clear intention of the Legislature so to 
do? for Ladmit, that if there was such clear intention, the 
crown would be restrained. This, it is to be observed, is 
an excise law, passed for the better collection of the rev- 
enue, Which is open to a different consideration in this 
respect from ordinary cases.” The judge argues that, if 
ina case affecting the revenue, it was the intention of the 
Legislature to take the power from the crown, it would 
have been done by express words. Le Buanc and Bat- 
LEY concur in this opinion. A similar decision was given 
in The King vs. The Inhabitants of Cumberland, 6 T. R. 
194, in which the construction of the statute of Anne, ch. 
18, s. 5, on an indictment for not repairing a bridge was in 
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question. There are other cases decided on the same prin- 
ciple ; indeed it has not, as far as I know, been questioned 
in the courts of England. 1 Bl. Com. 261. “The King 
is not bound by an act of parliament, unless he be named 
therein by special and particular words. The most gen- 
eral words that can be devised—( ‘any person or persons, 
bodies politic, or corporate, &c.”’)—affect not him in the 
least, if they may tend to restrain or diminish any of his 
rights or interests. It would be of mischievous conse- 
quence to the public. This may be called “ prerogative” 
—the prerogative of the crown or king. In England it is 
attached to the King, because he is the sovereign of the 
country ; but it is so attached to the King as the sover- 
eign power; and it belongs to the sovereign power wher- 
ever it may reside ; and in that sense we may speak of 
prerogative without any repugnance to the principles of 
our constitution, or the spirit of our institutions. It is 
nothing more than giving certain necessary rights and pri- 
vileges to the whole community, which are denied to in- 
dividual citizens, on principles of public policy and expe- 
diency for the general welfare. Many preferences of this 
sort, granted to the government, are found in our statutes 
and no one has thought of repudiating or branding them 
with any odium as prerogatives.* Without a further re- 
ference to English authority on this subject, T shall in- 
quire how far the same principle of exemption of the 
government from the general words of a statute has been 
adopted or recognized by American Judges. I will begin 
with an elementary work, but whose author has held the 
highest judicial stations, and whose learning and accuracy 
of research are held in the best estimation by every judge 
and lawyer of our country. In the Ist vol. of Kent’s Com- 
mentaries on American Law, 460—(third edition)—* It is 
likewise a general rule, in the interpretation of statutes 





*See Commonwealth vs. Arrison, 15 Serg. & Rawle 130. 
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limiting rights and interests, not to construe them to em- 
brace the sovereign power or government, unless the 
same be expressly named therein, or intended by necessa- 
ry implication.” This is precisely the English rule, and 
no suggestion is made of a different rule here. On the 
contrary, the learned commentator, in addition to his Eng- 
lish authorities, cites the opinion of Judge Story, as de- 
livered in 4 Mason, 427; which is fully to the point. The 
case there decided was, that the United States may sue in 
the district court, as endorsee of a promissory note against 
the maker thereof, although the maker and payee are cit- 
izens of the same State, notwithstanding the restriction 
in the 11th section of the judiciary act, which, the judge 
says, was not intended to apply to suits brought by the 
United States; or, if so intended, was repealed by the act 
of 1805, ch. 253. Now, the words of the judiciary act of 
1789, are as general and comprehensive as_ possible.— 
“No civil suit shall be brought, &e. Nor shall any dis- 
trict or circuit court have cognizance of any suit to re- 
cover the contents of a promissory note, or other chose 
in action, in favor of an assignee, unless a suit might have 
been prosecuted in such court to recover the said contents 
if no assignment had been made.” There is no exception 
of the United States or of a suit brought by them as as- 
signee ; yet they are not restrained by the general words 
of the act, which exclude every other suitor from these 
courts ; and why did not these general words include the 
United States? The reason is given in the opinion of the 
court. The learned judge who delivered the opinion, ad- 
mitted that, if the terms of the law are to be understood, 
without any limitation, they clearly extend to the case be- 
fore him. After stating some reasons why it should not 
be presumed that the act was intended to place this re- 
striction on the United States, he says :—** The fair con- 
VoL. 1x.—No. 12. 

















210 U. S&S. DISTRICT COURT, 


struction of the terms, under such circumstances, is to 
restrain their generality, to look at the primary and lead- 
ing intention of the provisions, and to restrain the words 
to obvious cases. Effect may thus be given to the whole 
language, without breaking in upon a very important na- 
tional policy.”’ What did the judge consider as the obdvi- 
ous cases intended to be provided for by that act? Cases 
between individual citizens, and not where the U. States 
was a party. Does not the same reason and observation 
apply to our case? What was the national policy which 
he thought so important, and not to be broken in upon? 
To give the United States the use of her own courts, and 
not to subject her rights and interests to State tribunals, 
And is not this policy found in the case before us? Did 
Congress intend to submit the whole system and policy of 
the U. States for the collection and preservation of their 
revenue, for holding the responsibility of their agents, of- 
ficers and debtors, in their own hands, to the various and 
ever changing provisions and immunities of the insolvent 
laws of twenty-six States? That the rights and remedies 
of the United States should be one thing in Pennsylvania, 
another in New York, another in Maryland, and so on 
through the whole? Is there any thing like a system— 
like uniformity, or equal justice, in such state of things? 
Should we suppose, without a clear and express enact- 
ment, that Congress intended to introduce such confusion 
and uncertainty in the powers of the government over its 
officers and revenue? In the case cited, the judge puts 
the opinion of the court on the safe and rational ground 
that we are not bound to follow, to the whole extent, the 
meaning of the terms used in an act of Congress ; that 
we may restrain their generality by the circumstances 
of a particular case, and look to the primary and leading 
intention of the provision, and give it such effect as will 
not break in upon an important national policy. In anoth- 
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er part of this opinion, the judge expressly recognizes the 
rule I have stated for the construction of statutes. He 
says :—‘‘ It is a general rule in the interpretation of Le- 
gislative acts, not to construe them to embrace the sov- 
ereign power or government, unless expressly named or 
included by necessary implication.” He cites for this 
rule, with many other authorities, a case reported in 4 
Mass. R. 522, 528, Staughton vs. Baker. It will be ob- 
served that Chancellor KENT, in his commentaries, adopt- 
ed the language of Judge Srory. We have another case 
decided by the same court, and reported in 2 Mason 311, 
The United States vs. Hoar, in which it was determined 
that neither the general statute of limitations, nor that of 
Massachusetts, as to executors and administrators, binds 
the United States in a suit in the circuit court. Judge 
Story, delivering the opinion of the court, says :—* It 
may be laid down as a safe proposition, that no statute of 
limitations has been held to apply to actions brought by 
the crown, unless there has been an express provision in- 
cluding it; for it is said that where a statute is general, 
and thereby any prerogative, right, title, or interest, is 
divested or taken from the King, in such case the King 
shall not be bound unless the statute is made by express 
words to extend tohim.” After giving the reason of the 
rule, which excepts the crown from the operation of stat- 
utes of limitation, which he says will be found in the great 
public policy of preserving the public rights, revenues, 
and property, from injury and loss by the negligence of 
public officers, he adds: “‘ and though this is sometimes 
called a prerogative right, it is in fact, nothing more than 
a reservation or exception, introduced for the public ben- 
efit, and equally applicable to all governments.” He also 
refers to the case reported in 4 Mass. R. 528. 

These have been the doctrines adopted and recognized 
by a Circuit Court of the United States. The Supreme 
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Court of New York has also recognized them. In 4 Cow. 
143, The People vs. Rossiter, we have not to deal with 
the King and his prerogatives. The decision, as givenin 
the syllabus of the case is: “ that a discharge under the 
act to abolish imprisonment for debt, does not extend to 
a debt due to the people of the State, nor semble, does any 
insolvent or bankrupt law, unless the people are named 
in it.’ The reportis very short, and the decision of the 
question seems not to have been attended with any doubt 
or difficulty. Judgment was obtained against an attorney 
of the court, for clerk’s fees due to the plaintiff, upon 
which he was imprisoned under a ca. sa. after he had ob- 
tained his discharge under the act to abolish imprisonment 
for debt in certain cases. This is precisely the title of the 
act of Congress in question. The counsel for the prisoner 
moved for his discharge, on the broad and unqualified 
words of the act that, “the debtor shall be exempt from 
imprisonment for or by reason of any debt or debts due at 
the time of making the assignment.” There was no ¢x- 
ception, he said, of debts due to the people, and none 
should be implied. The Attorney General replied, that 
general words did not bind the people; they are not 
named; and that the rule is the same as to them, which 
prevails in England, as tothe King. By the Court: ‘“ The 
motion must be denied. The people are not bound by any 
act of this kind, unless they are named in it. The ruleis 
the same as in England. The King is not bound bya 
bankrupt law unless named, and the people are the king 
for the purposes of this rule.” Will it not be singular if 
the United States shall be bound by an insolvent law of 
New York, when the State herself is not so—both depend- 
ing on general words in a statute ? Can she claim the ben- 
efit of a rule of construction against her debtors, which is 
denied to the United States? 

The reports of the Supreme Court of Pennsylvania fur- 
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nish a decision asserting the same principles. In 1 Watts 
54, it was decided, after a careful examination by the 
court, of cases in the courts of the United States, that the 
State is exempt from the operation of the acts for the re- 
vival of judgments to continue the lien on real estates.— 
There is in those acts no exception in favor of the Com- 
monwealth, and the terms are broad enough to include 
all and any judgments.* 

That the United States have not heretofore been affect- 
ed or bound by a discharge of their debts under a State in- 
solvent law, was settled by the Supreme Court in the case 
of the United States vs. Wilson, 8 Wheat. 253: andso the 
law now remains, unless it has been changed by the act of 
Congress of February, 1839, now under consideration. 

The principles maintained in the cases I have referred 
to, have not been contradicted or impeached by any au- 
thority cited at the bar; nor have I found any in my in- 
vestigation. I shall leave them to rest on the opinions of 
learned courts and judges in our own country, as well as 
in England, and supported also, as I think, by their own 
strength and good reason. 

Putting aside the rule of construction, which excepts 
the sovereign power from the operation of such laws, un- 
less expressly named, as a rule of law, binding in courts, 
the same result may be reached by the ordinary doctrine 
which refers to the intention of the Legislature for the in- 
terpretation of their acts.t+ The learned judge, to whose 
opinions and reasonings I always refer with confidence, 
says :—(2 Mason, 314,) “‘ Independently of any doctrine 
founded on the notion of prerogative, the same construc- 


*The same principle is recognized by the Court of Errors and Appeals of the 
State of New Jersey, in the case of Van Kleck vs. O'Hanlon, 7 Penn. Law Jour 
nal 28. See also The People vs. Gilbert, 18 John. 227; Regina vs. Tutchin, 2 
ig Raym. 1066, 8. C. 1 Salk. 51; Brown’s Legal Maximo, 27; 11 Co. 666, 
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See Commonwealth vs. Burrell, 7 Penn. St. Rep. 34. 
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tion of statutes of this sort ought to prevail, founded upon 
Legislative intention; where the government is not ex- 
pressly, or by necessary implication included, it ought to 
be clear from the nature of the mischiefs to be redressed, 
or the language used, that the government itself was in 
contemplation of the Legislature, before a court of law 
would be authorized to put sucha construction upon any 
statute. In general, acts of the Legislature are meant to 
regulate and direct the acts and rights of citizens, and in 
most cases, the reasoning applicable to them applies with 
very different and often contrary force to the government 
itself. It appears to me, therefore, to be a safe rule, found- 
ed on the principles of common law, that the general 
words of a statute ought not to include the government, 
or affect its rights, unless that construction be clear and 
indisputable upon the text of the act.” 

There is another principle or rule in the constructionof 
statutes, so well established by authority, and so entirely 
reasonable in itself, that it may be assumed to be unques- 
tionable in itself. It is this: that not only one point ofa 
statute may be properly called in to help the construction 
of another point, but that it will be‘inferred or presumed 
thata number of statutes relating to the same subject 
were intended to be governed by one spirit and policy to 
be consistent and harmonious in their several parts and 
provisions. Dwarris 699. The same author adds, as the 
consequence of this intendment, that “it is anestablished 
rule that all acts in pari materia are to be taken together, 
as if they were one law, and they are directed to be com- 
pared in the construction of statutes, because they are 
considered as framed upon one system and having one 
object in view.” This doctrine is affirmed by 4 T. R. 447, 
450; 5. T. R.417; Doug. 30. In this last case, Lord Mans- 
field says, ‘all acts in pari materia are to be taken togeth- 
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er,as if they were one act.” In 3 Burr. 1607, he says, 
«they are to be considered as one system.”’* 

What have been the spirit and policy —the system adopt- 
ed by the government of the United States in relation to 
its debtors, running through all the acts of Congress. on 
that subject 7 

1. That the rights, interests, and remedies of the United 
States shall not be impaired or affected by the insolvent 
laws of any State ; that they have never allowed the courts 
of any State to interfere between them and their debtors, 
or to prescribe any terms, conditions, or restrictions upon 
their rights and remedies for recovering and securing 
their debts. 

2. That they have never allowed even their own courts, 
constituted by their own authority, to discharge one of 
their debtors from imprisonment under a judgment and 
execution at their suit. The general bankrupt act, and 
the law of Congress for the relief of insolvent debtors, 
gave no such power to the commissioners in the one case 
and the courts in the other. 

3. That for all such questions, for all such indulgences, 
a tribunal was created, which was the government itself ; 
and this power and discretion was lodged with the Presi- 
dent in certain cases, and with the Secretary of the Trea- 
sury in certain other cases. To these high and responsi- 
ble officers the whole subject was committed; the exami- 
nation of the circumstances of each case was imposed 
upon them, and the decision upon it vested in them, upon 
such terms and conditions as they should think proper to 
exact. 1 Stor. Laws 750 § 62, the bankrupt act; 1 Stor. 
715, act for the relief of persons imprisoned for debt; 3 
Stor. 1652, act of March, 1817, application to be made to 
the President ; 1 Stor. 506, act of June 6, 1798, applica- 





“See also to the same point Rex. y. Loxdale, 1 Burr. 447; and The Mayor 
vs. Davis, 6 Watts & Serg. 269. 
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tion to be made to the Secretary of the Treasury; 4 Stor. 
2236, appointing Commissioners to report to the Secreta- 
ry; 3 Stor. 1997, § 38, of post-office act. It is true, that 
in the bankrupt and insolvent acts there is an express ex- 
ception of the United States,* but we cannot presume 
from this that Congress intended to reverse or abandon 
the rule of construction which would have excepted them. 
It was the exercise of that abundant caution often found 
in statutes. Can we believe it was the intention of Con- 
gress, by the act of 1839, to abandon all this system, to 
change all this financial policy, to repeal the distinction 
heretofore made between ordinary debtors of the United 
States and ‘ persons indebted as the principal in an offi- 
cial bond, or for public money received by him and not 
paid over or accounted for, or for any fine, forfeiture, or 
penalty incurred by the violation of any law of the United 
States?” Did Congress intend to give to the State courts 
a power over the rights and interests, over the revenue of 
the government, which had been denied and is yet denied 
to its own courts, which had been carefully kept in its 
own hands? Are collectors of the customs, and debtors in 
duty bonds and their sureties, post-masters, and other re- 
ceivers of public moneys, to be thus discharged from the 
liability of their persons for such debts ? Are persons im- 
prisoned for fines, penalties and forfeitures to be liberated 
by order of a State court acting under a State insolvent 
law? Are such cases to be submitted to the judgment and 
discretion of every county court in six and twenty States, 
with practically no opportunity afforded to the United 
States to attend to their interests—to detect fraud or con- 
cealed property—to oppose the discharge in any way, or 
for any reason? It is no extravagant case to suppose that 
an absconding defaulter for immense sums might return 





*By the bankrupt aet of 19th August, 1841, sect. 5, Pamph. Laws, 12, debts 
due the United States were directed to be first paid out of the bankrupt’s estate. 
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with full pockets, apply to some obscure county court in 
a distant State, and pass himself through the forms, (for 
they are little more,) of an insolvent law, and be after- 
wards secure in the enjoyment of his concealed plunder, 
which the searching power of the United States might 
have forced from him. Are these extensive and vital 
changes in the system and policy of the United States to be 
effected by general words, having no express reference to 
them or to the United States? Assuredly, such conse- 
quences would not have been left to a question of construc- 
tion. ‘The intention would have been declared in express 
and unequivocal language. What will become of the right 
always claimed of a priority or preference of payment 
from an insolvent estate? There is no provision for this 
in the insolvent laws of Pennsylvania, nor do I presume it 
will be found in any insolvent act. But the law of 1839 
declares that, “where, by the laws of a State imprison- 
ment for debt shall be allowed under certain conditions 
and restrictions, the same conditions and restwictions shall 
be applicable to the process issuing out of the courts of 
the United States.” What the effect of these provisions 
will be upon the priority of the United States, I am not 
now called upon to say; but it would seem that if the 
same conditions are to be imposed, no other or additional 
conditions could be required of the debtor. All these dif- 
ficulties, and many more, will be avoided, by adopting in 
the construction of this statute the reasoning of Judge 
Story already referred to, ‘that, in general, acts of the 
Legislature are meant to regulate and direct the acts and 
rights of citizens, and in most cases the reasoning appli- 
cable to them applies with very different, and often con- 
tradictory force to the government,” and that ‘the gen- 
eral words of a statute ought not to include the govern- 
ment, or affect its rights, unless that construction be clear 
and indisputable upon the text of the act.” 
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Other difficulties and inconveniences wiil arise by ex- 
tending the provisions of this act to the United States.— 
The provisions of the insolvent laws of the different 
States, the conditions and restrictions they impose upon 
the debtor, are various and entirely different from each 
other. The United States, then, as wel! as its debtors, 
will have no uniform rule of responsibility. There will 
be no harmony in the relations between the government 
and its debtor. The rights and remedies will be one thing 
in one State, another thing in another, and so throughout 
the whole twenty-six States. Could such confusion have 
been intended—such an entire destruction of every thing 
that can be called a system—of all pretence to one policy? 
Again, the act of Pennsylvania, and I presume every other 
insolvent act, requires a notice of some kind, either per- 
sonal or by public advertisement, to be given to the ered- 
itors of the petitioner. To whom is this notice to be 
given for the United States? Who is bound or authorized 
to receive igfor them? Is it the President, or the Secre- 
tary of the Treasury, who have heretofore had the super- 
intendence of the debtors and debts of the United States, 
or to the District Attorney ? I have seen noauthority given 
to either of them to accept any such notice, or to bind 
the United States by appearing in pursuance of it. There 
are other details in the insolvent laws of Pennsylvania, 
which it will be difficult to apply to the United States. In 
the argument of this case, the District Attorney referred 
to the act of Congress of March, 1797, by which it is en- 
acted that all writs of execution upon any judgment ob- 
tained for the use of the United States in any court of the 
United States, may run, and shall be executed in any other 
State, but shall be issued from, and made returnable to, 
the court where the judgment was obtained. Must the 


discharge of which the debtor may avail himself against 
this execution, be under the insolvent law of the State in 
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which he is arrested, or will a discharge by the court of 
any State be sufficient for his liberation? The words of 
the act would seem to refer only to the laws of the State 
from which the process issued ; butit is by no meansclear 
what construction might be put upon it under the notion 
of extending it in favor of liberty. 

I have given this case a careful examination and ex- 
tended the explanation of my views of it beyond what may 
be thought necessary, because I am so unfortunate as to 
differ in my construction of this act of Congress from the 
learned and estimable Judge of the Southern District of 
New York. It would have been very gratifying to me if 
{ could have come to the same result he has upon this 
question. It must, however, be remembered that the 
point was not argued or made a question by the District 
Attorney, in the case decided in New York. 

The attention of the court was drawn to another part 
of the case, and the application of the act to the debtor of 
the United States, although mooted, was not argued, as 
the District Attorney had no doubt that the provisions of 
the act did include the United States. Certainly the opin- 
ion of this learned lawyer and respectable gentleman ought 
to make, and does make, me more diffident of my own. I 
am bound, however, to declare my opinion according to 
my own convictions of the true construction of the act of 
Congress in question—and that is, that it does dot include 
in its provisions the United States, or the debtors who 
may be imprisoned on a judgment obtained at their suit 


in a court of the United States. 
The prayer of the petitioner is denied. 
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Supreme Court of Pennsvlvania--Western District. 
| Reported for the American Law Journal by James S. Crarr, Esq.] 
ABSTRACTS OF DECISIONS. 


Pirtsgure, Serr. Term, 1849. 


Prestley vs. Ross. Bex, J. The amount actually passed upon by a 
Justice of the Peace, or by Referees, under a rule entered before him, 
regulates the right of appeal. This rule is confined however to the plain- 
tiff, unless the defendant has successfully preferred in his defence evi- 
dence of a cause of action as a set off. 

Murray vs. Henni. Rogers, J. Where it does not appear on the 
face of an award specially, that the arbitrators refused to allow a set off, it 
is not the subject of review. 

MeCullough’s heirs. vs. Gilmore. Courter, J. After general intro- 
ductory words, indicative of the intent of the testator to dispose of all his 
property, a devise “ thatit fall into the possession of my brother William,” 
who is not to leave the same to any but the legitimate heirs of his father’s 
family at his disease, construed to carry a fee simple. 

Penn’a for use of Head, adm’r. of James Taylor vs. Ebby, adn’r. of 
Robert Taylor. Rogers, J. Ona joint acceptance by three heirs of an 
estate valued under writ of partition &c., in the Orphans’ Court, the re- 
cognizances may be several, and on their several parts, and severally 
sued. 

The money secured by recognizance in the Orphans’ Court is person- 
alty. The sci. fa. on such recognizance may be against the surviving cog- 
nizor with notice to the administrator, &c. of those deceased. 

Scire facias in the District Court of Commun Pleas will be sustained 
on such recognizance in the Orphans’ Court, it being really but an action 
of debt. 

In such sci. fa. by the administrator, it is not a good defence that the 
amount of the recognizance had been paid to those entitled to recover it, 
as heirs at law of the cognizee, dying in her minority without issue and 
not indebted. 

Adm'rs of Mortonvs. Morton. Courter, J. An affidavit is necessary 
to support an appeal from an award of arbitrators by administrators. 

Appeal of Chambers, adm’r. of Robb, decd. Beur, J. After the 
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settlement and confirmation of a final administration account, not appealed 
from, and the lapse of the time within which a petition of review could 
be preferred, an administrator was held liable for the amount of a bond 
held by himself against his intestate—she being but surety therein—and the 
estate of the principal debtor sufficiently responsible to such administrator 
had he pursued the claim with due diligence, although he had received 
credit in said account. Thus held, on the ground that such want of dili- 
gence occurred after the settlement of the account. 

In the estate of McClaren, a minor. Coutter, J. The Supreme Court 
will not reverse the decree of the Orphans’ Court refusing to sell a mi- 
nor’s estate on an auditor’s report in favor of such sale. Reference of the 
propriety of such sale to an auditor commended. 

Steele § Co. vs. Campbell. Rogers, J. The judgment on foreign at- 
tachment which the court refused to carry into effect in Smith vs. Steele, 
7 W. & S. 447, cannot be set up in bar, or as a merger of the origina! 
cause of action or as any kind of defence thereto. 

King vs. Holmes. Rogers, J. The holder of a bill may deliver it at 
any time of the day on which it is due to a notary for demand, and on re 
fusal of payment to give notice. 

A‘demand made of the acceptor, in the street, is not good. It should 
be at the acceptors place of business, but if on the notary’s way there, 
he meets the acceptor, who says he will pay on/y in a check on a broker, 
(viz: inferior currency,) any further demand is waived thereby. 

A protest between four and half after four o’clock in Pittsburg, is not 
too early—although there is a practice there among brokers to wait until 
five, there is no evidence establishing such practice as a custom. 

A tender in gold made by an acceptor of the bill to its holder, after it 
had been handed to a notary (being due) for protest, though within the 
business hours of brokers, (the holder himself being one) is too late to save 
protest or notarial fees. 

M’ Clure vs. M’Clure. Counter, J. In an action for the purchase 
money of the sale of a legatees claim to an estate, it is not competent for 
the vendee to shew the existence of judgments or other debts due by such 
estate, diminishing the value of such legatees share, for the purpose of 
obtaining an abatement of the price such vendee contracted to pay. 

County of Allegheny vs. Gibson. Brett, J. The county of Allegheny 
and others in which the Court is authorized to appoint a surveyor as a 
road viewer, is not responsible for the extra value or price of such sur- 
veyor's services, beyond others. 

McCullough vs. School Directors. Fourth Ward Pittsburg. The Di- 
rectors of a school district may sell the real estate purchased by them for 
school purposes, and buy anew at their discretion. 
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Calhoun vs. Jester. Ginson, C.J. Devise :—* Iwill give and bequeath 
unto my son John, one dollar, and Ileave unto John’s children my plantation 
with all my dues and other accounts, after paying all my just debts and other 
expenses ; also, by paying the several legacies herein mentioned, said plan- 
tation to come into their possession, or into the hands of my executor for their 
benefit at my decease: Providing that my son John have the privilege of liv- 
ing on the place with his children during his life ; the end of the place on 
which my dwelling house stands to be rented out to pay all my just debts and 
the legacies mentioned,” gives John not an estate on which creditors can 
levy, but a license; noris there any remainder vested or contingent, and 
the land is given not to John with a limitation over to his children, but to 
them immediately, not subject to open and let in children born after tes- 
tator’s death. 

Meilon vs. Campbell. Courter, J. The defendant in a levari facias 
is not accountable for a commission to the plaintifi’s attorney for colleet- 
ing rent of the property taken in extension, nor is the detendant’s receipt 
of money, after an account containing the charge of such commissions 
was rendered, an admission of the correctness of such charge. The at- 
torney receiving more than the debt is accountable to the defendant and 
not to his client, the plaintiff. 

The rule for calculating whether property will extend or not, ir some 
counties, is to add seventeen per cent. interest to the liens and all costs 
for the nett annual rent beyond all repairs and taxes, payable at the com- 
mencement of the year. If this will pay the debt and interest of all the 
liens with the accruing interest and costs, the land is extended. 

Ausbauch vs. Gearhart. Per. Cur. An endorsement of the plaintiffs 
name, without date, on a note, is presumed made at its date, and the en- 
dorser held liable as an original promissor and not as an guarantor. The 
consideration for the note being a consideration for the indorsement. 

Hutchison vs. Potter. Burnsive, J. On certiorari to two Justices to 
remove inquest on complaint by landlord against tenant: Held, that a 
clause in a lease agreeing to surrender possession, “ without further no- 
tice,’ will dispense with the three months notice required to sustain the 
proceeding; but if in the absence of such a notice, such agreement of 
waiver is not found by the inquest, its finding will be quashed. 

Miller vs. Specht. Ginson, C. J.B. the assignee of a lease of ground 
for a term of ten years, orally agreed to assign it on a day appointed to A. 
(B's. tenant retaining possession in the meantime, and the accruing rent 
going to the assignee.) A. paid part of the money, (the price of the bar- 
gain,) and transferred to S. who took A’s. place and paid the residue of 
the purchase money two months after the day appointed, and at this time 
A. went into possession as the tenant of 8. 
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The interest of A. was not at any time such an equity as his creditors 
could take in execution, being void under the statute of fraud, and though 
some purchase money was paid, for the want of possession, it was never 
complete as an interest in real estate. 

Marshal vs. Marshal. Covuurer, J. When the alteration in a testa- 
tor’s circumstances is such as to render it impossible to execute any 
part of his will, as in Cooper vs. Cooper, 4 Barr 887, it will be considered 
as entirely revoked, but when itcan be partially executed, the revocation 
is only pro tanto viz: as to that part which cannot be carried into effect. 

Kirkpatrick vs. Burnside, ctal. Bru, J. B. having agreed in writing 

to purchase a tract of land and paid $2,000 on the article, and becoming 
embarrassed assigned the claim to A. to secure him in a debt of $100, 
and to reimburse K. for $1000 money paid for B. as surety of the latter. 
A. was to prosecute the claim by obtaining a title to the land subject to 
the purchase money remaining due, or to recover back the portion of the 
purchase money advanced. On the faith of this arrangement K. abstain- 
ed from pressing B. until he afterwards became a bankrupt, and it is now 
charged that confederating with A., and the vendor of the land, a deed of 
the land had been made fraudulently to the son of B., crediting him with 
the residue of the money originally paid by B., (after deducting the 
amount due to A.,) and that said B's son has obtained possession and title 
of said land for the use of his father and in fraud of the arrangement made 
to secure K. the complainant. The bill prays from all the respondentsa 
discovery, and that the land be charged with the payment of the money 
due the complainant K. Decided—That this is such a continuing trust 
as is within the jurisdiction of a Court of Equity in Pennsylvania. The 
claim said vendee had he might assign directly, or through the interven- 
tion of another. In the latter case, the transferee would be the trustee 
and the party to be benefited by the assignment, the cestui que trust. Such 
a trust may arise from a formal assignment by deed of property in pos- 
session, or of choses in action in general trust for creditors, or be the sub- 
ject of a parol arrangement, which though voluntary a Court of Chancery 
will act upon if the trust be perfectly declared. (18 Ves. 140, 12 Ves. 39, 
&c.) The remedy in England is concurrent. Whether or not a Court 
in Pennsylvania will assume jurisdiction in Equity when the action for 
money had and received, will be an adequate remedy; they will do so if 
an account is incidentally requisite. But when the trustee has duties to 
perform, other than disbursement, a technical and continuing trust is pre- 
sented which can only be satisfactorily pursued in Equity, of which this 
case affords a pregnant example. The trustee having proceeded to en- 
force specific execution of the contract with the vendee, Equity will pur- 
sue the land, notwithstanding the conversion of the fund from personal to 
real estate. 2 W.C. C. R. 441, 3 W. & S. 280. 
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Frenay vs. Miller. Rogers, J. The plan of a town laid out for fifty 
years, shewn to have been in the Recorder's office for but six years, is not 
evidence when offered as substantive proof bearing on the title, but might 
be received as a mere diagram. 

Ryan vs. Ryan. Roeers,J. Devise :—J. K. is to have 70 acres, &c. 
My desire is that W. kK. have $5, [and so as to several others,] and T, 
K. to have $100, and J. K. to pay this money. Mrs. k. (testator’s wife,) 
to have the management of both my real and personal property for her 
life, &c; carries a fee simple to J. K. 

Klinkner vs. School Directors of M’ Keesport. Burnsipre, J. A dedi- 
cation of lots for school purposes, or public grounds for markets, churches 
and grave yards, by marking its use on the plan of a town as laid out by 
the proprietor, makes them appurtenant to other lots in the town, and 
such dedication cannot be questioned by intruders, although no trustee 
was ever named. 

Commonwealth vs. Holmes § Son. Counter, J. Those who purchase 
with their own funds, notes or bonds due, or payable at a future day, at 
such discount as may be agreed upon, and hold them as investments, or 
collect them when due, are not “ Bill Brokers’ within the 3d sec. of the 
act of 1841, nor subject tothe penalty for making such purchases without 
license. ‘ Bill brokers,”’ within said section are those who buy and also 
sell such bills, notes, &c., as the agents or factors of others. 

Donahoo vs. Scott. Burnsipes, J. Onthe trial of sci. fa. sur Me- 
chanics’ lien, if the defendant owner is summoned, and the contractor is 
not, the jury may be sworn against the owner only. 

An attorney at law may sign the owner’s name to the original lien filed. 

If the date of the time of doing the work be omitted in the lien filed, it 
will be presumed to have been done when the work was completed and 
the quantity ascertained. 

A general lien may be filed against several buildings, and the amount 
due from each apportioned. 

Logan vs. McGinnis. Rocers, J. The subscribing witnesses to a 
will may testify their opinions of the sanity of a testator—other witness- 
es than those subscribing must testify to facts from which the court and 
jury may draw their opinion of testators sanity. 3 Mass. 330. 

A devise of all the testator’s estate to his step-son, upon condition that 
such son would legally bind himse!f to support and maintain said testator 
and his wife during their natura! life, is not contrary to the policy of the 
law, and such condition is complied with by a cotemperaneous obligation 
of the devisee to support and maintain testator and his wife agreeably to 
the conditions of the will. 

Wagner vs. Baker, Breut, J. An Alderman or Justice is competent 
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to administer the oath to an affidavit under the 2nd § of the act of 12th 
July, 1842, abolishing imprisonment for debt, or any other oath or aftir- 
mation required to support any collateral or interlocutory step found ne- 
cessary in a cause pending in the common law or Orphans’ Court. 

lf perjury be alleged to have been committed under an oath, adminis- 
istered under the act above recited, it is immaterial whether a warrant of 
arrest was issued on it or not—if the charge of perjury sufficiently rela- 
ted to such affidavit. 

Arken’s heirs vs. T. B. Young, §<. Rogers, J. In an ejectment by 
the heirs for premises which had been made the subject of petition in the 
Orphans’ Court by a vendee, now defendant, to prove a decedent’s con- 
tract, whereof notice had been given to the executors of decedent. The 
petition, proofs, depositions and decree, and record, are evidence, though 
the executors made no deed iu pursuance of the decree. 

And in such an ejectment the receipt of the devisee of a life estate in 
the premises for ground rent accruing during her life, is evidence for the 
vendee to shew his performance of his contract. 

The statute of limitations will run against the interest of the lessor in 
an alleged perpetual lease of which the lessee has regularly paid the 
ground rent. 


(Madison Circuit, N. Y.) 
HAMILTON AND DEANSVILLE PLANK ROAD Co. vs. RICE. 


ASSIGNOR OF CHOSE IN ACTION A COMPETENT WITNESS, THOUGH 
ASSIGNMENT MADE TO MAKE HIM A WITNESS. 


An assiguor of a thing in action isa competent witness in New York, though 
it appears that the assigument wa3 made for the purpose of making him a wit- 
ness, 


The question adjudicated upon sufficiently appears in 
the opinion of the learned Judge. 

Nye, for plaintiff. Eldridge for defendant. 

GRIDLEY, J. The objection is made upon the ground 

VoL. 1x.—No. 13. 
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that the witness is an assignor of a thing in action, assigned 
fer the purpose of making him a witness, and not on the - 
ground that the witness is still interested in the event of 
the suit. I think that a careful reading of the 351st and 
; 352d sections of the Code will show the objections to be 
untenable. The 352d section does not declare that the 
assignor of a thing in action, assigned for the purpose of 





_ making him a witness, shall be incompetent as a witness, 
: but that the 351st section shall not apply to such assignor. 
| Now, the 351st section simply enacts, that no person shall 
be excluded from being a witness by reason of his interest 
| in the event of the action. The conclusion is, therefore, that 
if the assignor who has assigned to become a witness, still 
remains interested in the event of the suit, he shall con- 
tinue to be incompetent, notwithstanding the provisions 
of the 351st section. If that section should be applied to 
such an assignor, he might be a witness though he remain- 
ed interested in the event of the suit, as in many cases he 
does, notwithstanding the assignment. The Code intend- 
ed to exclude such assignors, if interested, though interest, 
as a general rule, would not render a witness incompe- 
tent. 

Such an assignor, if divested of his legal interest, would 
have been competent under the old law, and it is the pol- 
icy of the Code to enlarge and not contract the rule of com- 
petency as applied to witnesses. The witness is competent. 

[7 N. ¥. Leg. Ob. 139. 
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Supreme Court of Indiana, at Indianopolis, May T., 1849. 


Corning vs. Strong. Smitn, J.—Heid, 1. That the receipt of a note 
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for a precedent debt is not a payment, and an agent sent to collect such 
debt has no authority to give a discharge upon the receipt of a note or 
bill. 

2. That an agent, under a general authority to collect an account sent 
to him for that purpose, and to receipt therefor, is only authorized to re- 
ceive payment in money, and cannot by taking the note of the debtor pay- 
able at a future day, divest the creditor of his right to sue upon the origi- 
nal debt. 

3. That an agent with limited powers must conform strictly to such 
powers, or his principal will not be bound; acordingly it has been held by 
this Court, in Miller vs. Edmonston, 8 Blackf. 291, that when notes are 
* placed in the hands of an attorney at law for collection, the attorney has 
no power to cancel them upon the receipt of new notes given by the debt- 
or, and that the owners are not thereby barred from bringing suits on the 
original notes against the makers. 

Heirs of Daniel J. Taylor vs. Parker. Smirun, J.—It is error to ren- 
der a decree against infants without proof, notwithstanding the admissions 
of their guardians ad litem. 

Bayse, adm’r. &c. vs. Daniel. Situ, J.—A deed must be founded 
upon a valuable consideration, and must also be bona fide, to be valid as 
against existing creditors. 

Brackenridge vs. Baltzell. Buaekrorp, J.—The exception in our 
statute of limitations which is of running accounts between merchant and 
merchant, was not intended to be limited to actions of account, or for not 
accounting, or to cases in which such actions will lie. 

The terms ‘running accounts” in our statute, mean mutual accounts 
and demands between the parties, which accounts remain open and un- 
settled. Whenever, tlierefore, the accounts and demands are of that de- 
scription, and are between merchant and merchant, the case (whether an 
action of account or for not accounting would lie or not,) must be consid- 
ered as not limited by the statute. 

Johnson vs. Brandis. Smuru, J.—This was a bill in Chancery by a 
jidgment creditor to set aside a fraudulent sale of lands made during the 
pendency of his suit and prior to the judgment. The complainant proved 
admissions of the purchaser to the effect that he was aware of the pen- 
dency of the complainant’s suit against his grantor; that the damages 
that would probably be recovered would amount to more than the value 
of all the defendant’s property ; that the defendant had been endeavoring 
to dispose of his property to other persons, who had refused to receive 
it, because, under such circumstances, the sale would be deemed fraudu- 
lent; and that the effect of the sale was to deprive the complainantof the 
means of making her judgment available. It was also proved that the 
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purchaser in answer to an inquiry whether he was safe in purchasing 
the property, replied that he was; that he had taken legal counselor the 
sub ect, and it was all right: Held, that under these circumstances, the 
purchaser was chargeable with notice of the intended fraud, and that the 
property was liable to the judgment. Reversed, with directions to the 
Circuit Court to render a decree in accordance with the opipion of this 
Court. 

Clark vs. Snelling. Buackrorp, J. In an action on a promissory 
note the defendant pleaded infer alia, that the note sued on was given in 
cousideration of the sale, by the plaintiffs, to one of the defendants, of a 
certain tract of land; that on the day the note was given, the plaintiif ex- 
ecuted to said defendant a deed for the land with covenants against in- 
cumbrances, &c.; that the plaintitf’s title was derived by will from his 
father, who, at the time of his death was indebted in the suim of $4,000, 
for the recovery of which a suit was then pending against the personal 
representative, &c: JIeld, that the plea was insufficient. It does not 
show an eviction, in consequence of the debt, nor that the defendants had 


paid it: the purchaser at most, according to his plea, hasa claim for nom- 


ina! damages tor the breach complained of, and such claim is no defence 
to a suit for the price of the land. 5 Blackf. 100, 541; 7 do. 55; 8 do. 
142. 

A covenant by the holder of a promissory note, with the maker, never 
to bring suit on the note, will be a bar to such suit; but a covenant to for- 
bear for a limited time after the same becomes due, is no bar to a suit 
brought on the note before the expiration of the giventime. 5 Blackf. 
125; Odo. 282; 5 Meesonand Welby, 210. 

Murphy vs. Stout. Buackrorp, J.—Held: That where the general 
issue and a plea of justification have been pleaded in an action of slander, 
the plea of justification is not admissible as evidence for the plaintiff, un- 
der the general issue, to prove the speaking of the words; nor is it ad- 
missible to aggravate the damages, in the absence of reason, on the part 
of the defendant, to believe the plea to be true. 

Lorance vs. The Staie. Smiru, J.— Held: That the discharge of the 
sureties on a forfeited recognizance ina criminal case, upon the surrender 
by them of their principal, does not, under our statutes, operate to dis- 
charge the principal. 

Murphy vs. The State. Buacxroro, J.—Indictment for retailing 
gpiritous liquors by a less quantity than a quart, without license. Plea, 
not guilty. Testimony as follows: In Decatur county, within a year be- 
fore the finding of the indictment, the defendant kept whiskey for sale by 
the quart, (having no license to retail,) and the witness was in the fre- 
quent habit of taking a pint bottle and going to the defendant's for liquor.— 
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The witness always bought a quart at a time, but had it drawn in a pint 
bottle, and after he had used that, he would go back for the other pint.— 
Then, the next time he went, he would buy another quart, and tuke it 
away, a pint at a time, and so repeated his purchases. Sometimes he 
paid for the quart when he got the first pint, and sometimes he would 
not pay until he got the second pint. But he always paid ten cents at a 
time, that being the price of a quart: Held, That as the evidence showed 
that a quart was not at any one time drawn from the vessel containing 
the liquor, there was no actual sele, at any one time, of a quart of 
whiskey. 

To render a sale of goods valid, the specific, individual goods must be 
agreed on by the parties. It is not enough that they are so far ascer- 
tained, that they are to be taken from some specified larger stock, be- 
cause there still remains something to be done to designate the portion 
sold, which portion, before the sale can be complete, must be separated 
from the mass. 

Dunn & Watis vs. Hall. Smiru, J.—Held, 1. That if the owner and 
publisher of a newspaper chooses to leave his home, and place hie paper 
in charge of another, he is responsible for any libelous matter published 
by the person thus constituted his agent, no matter what private instruc- 
tions he may have given him. So, if one of two joint owuers of a news- 
paper permit the other, or a third person to edit it, he is responsible for 
the conduct of the person so conducting the paper. 

2. That though a libelous publication is made against the expressed 
disapprobation of one of the owners of a newspaper, yet he is responsi- 
ble if by the exercise of due and proper diligence he could have prevent- 
ed the publication; and if he sees fit to entrust the publication of his paper 
to others, he must be held responsible for the condact of those he employs, 
even if his agent makes a publication which he had forbidden. 

3. That malice in law is a wrongful act done intentionally, without le- 
gal justification or excuse, and, in ordinary actions for slander, malice in 
law is sufficient, and is to be inferred from the publication of the slunder- 
ous matter without such justification or excuse. 

4. That the legal presumption of malice may be rebutted by evidence 
of facts which would afford a legal excuse for the publication, as where 
the slanderous matter was published by the employees of a printing of- 
fice, with the materials of the proprietor, but which he could not by care 
and diligence in the transaction of his business have prevented; and it 
would be a question for the jury whether such facts existed; but what 
facts when proved would amount to such legal excuse, would be a ques- 
tion of law. 

Graves vs. The State. Smiru, J.—The plaintiffs in error were indict- 
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ed and fined for a riot growing out of the arrest by them, under a jus- 
tice’s warrant, of a fugitive slave: Held, on the authority of Prigg vs. 
The Commonwealth of Peansylvania, in the Supreme Court of the Uni- 
ted States : 

1. That the power of legislation in respect to fugitives from labor, is 
exclusively in the National Legislature; and when Congress has exclusive 
power over a subject, it is not competent for State legislation to add to the 
provisions of Congress on that subject. 

2. That by the Actof February 12, 1793, Congress has provided for the 
exercise of the power which the Constitution lias given it over this class 
of persons. 

3. That said Act is: clearly constitutional in all its leading provisions: 
and although a difference of opinion has been expressed as to whether 
State magistrates were bound to act under it, no doubt is entertained that 
they may, if they choose, exercise such authority, unless prohibited by 
State legislation. 

That said Act of Congress is not repugnant to the ordinance of 1787, 
as to the States formed out of the territory north-west of the Ohio river. 
See Jones vs. Vanzant, 5 Howard, 215. 

Doe ex dem. Hutchinson vs. Horn. Smirvu, J.—In 1837. one Christo- 
pher Jourdon, who had a wife living in Virginia, married Matilda Beard, 
in Allen county, Indiana, she having no knowledge of his former marriage. 
In 1841, suit was brought against Jourdan on a debt contracted in Vir- 
ginia, and on the next day he executed a deed conveying to Matilda and 
her two children by him, certain real estate in controversy in this suit, to 
compensate her for the injury he had inflicted upon her. Immediately 
after the execution of the deed, Jourdan left the country. Judgment was 
rendered against him, in the suit previously commenced, and the lands 
above named were sold on an execution issued on said judgment: 

Held: That the consideration of the deed to Matilda and her children 
was a valuable and adequate one, and valid, although by it Jourdan in- 
tended to defraud his creditor, Matilda not being privy to the intended 
fraud. 

The title of a purchaser of lands at a sheriff's sale, relates back to the 
date of the judgment, and a demise laid anterior to the date of the sher- 
iff’s deed, cannot be said to be laid before the commencement of the pur- 
chaser’s title. 


[ West. Legal Obs. 243.] 
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Supreme Court of Illinois, for the Third Grand Division, 
at Ottawa, June Term, 1349. 


Evans vs. Fisner.—A bill of exceptions should be reduced to form and 
signed during the term in which the cause is tried, except in cases where 
counsel consent, or the Judge by an entry on the record directs, that it 
may be prepared in vacation and signed nunc pro tunc. In all cases, it 
should appear on its face to have been taken and signed at the trial. — 
Where counsel consent that the bill of exceptions may be settled out of 
term, the better practice is to preserve the evidence of the agreement by 
filing of a written stipulation, or by an entry on the records of the Court. 

Makepeace vs. Moore.—An administrator may assign a promissory note 
made payable to his intestate so asto vest the legal interest in the assignee. 

An administrator succeeds to the legal title to the personal estate of 
his intestate, and the title takes effect by relation from the death of the 
latter. 

As a general principle, an administrator has the power to dispose of 
the personal estate of his intestate, and it cannot be followed into the 
hands of the alienee. There are, however, exceptions to this rule, as 
where the purchaser knows or has reason to believe that the sale is made 
with a design to misapply the funds ; or where property is transferred by 
the administrator in payment of a private debt; or where it is sold for a 

grossly inadequate price. Opinion by Treat, C. J. 
: [1 West. Leg. Obs. 252.] 


BENJAMIN GODDARD, ef wz., appellants, >. BENJAMIN F. HART, ef uz., 
appellees. 


APPEAL FROM STEPHESON, (ILLINOIS.) 


On the trial of a joint action of trespass against a husband and wife for an as- 
sault, the Court admitted evidence of an assault by the husband alone, and re- 
fused to instruct the jury that the plaintiff could not recover damages for such 
separate assault: /Je/d,—that the decisions were clearly erroneous. 


Trespass for an assault, brought by the appellees against 
the appellants in the Stephenson Circuit Court and heard 
before the Hon. Thomas C. Browne, and a jury at the 
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August term, 1846, when a verdict was rendered in favor 
of the plaintiffs below for the sum of $534,16 damages. 

All the facts necessary to the determination of this case 
are concisely stated by the Court in the Opinion. 

S. T. Logan, for the Appellants. 

O. Peters, for the Appellees. 

The Opinion of the Court was delivered by 

TreEAT, C.J. This was a joint action against husband 
and wife for an assault. On the trial, the Court admitted 
evidence of an assault by the husband, in the commission 
of which the wife did not in any manner participate ; and 
so refused to instruct the jury, that the plaintiffs could 
not recover damages for the separate assault by the hus- 
band. These decisions were clearly erroneous. The re- 
covery in this case could not be pleaded in bar of an ac- 
tion against the husband for the separate assault. 

The judgment of the Circuit Court is reversed with 
costs ; and the cause isremanded for further proceedings. 

Judgment reversed. : 


{From the New York Legal Observer. | 
Englisl) Decisions. 


BILL OF EXCHANGE—ACCEPTANCE BY MARRIED WOMAN FOR 
HUSBAND IN HER OWN NAME. 


The question in this case was, whether a husband could 
give his wife authority to accept a bill of exchange for 
him in her own name. On the trial it appeared by the 
evidence, that the bill of exchange in question was direct- 
ed to the defendant and accepted by the wife in her own 
name, and there was proof, and the jury found the fact, 
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that the defendant had recognized her authority to accept 
the bill. 

It was contended for the defendant, that an action would 
not lie upon a bill against an unnamed principal, and that 
to bind the defendant the acceptance must be in his own 
name or in one intended to represent his name. On the 
other hand, the case of Cotes vs. Davis, 1 Camp. 485, re- 
cognized in Prestwick vs. Marshall, 7 Bing. 565, as also 
in Prince vs. Brunette, 1 Bing. N. C. 485, was a clear au- 


thority to show that a good title to a promissory note of 


which a married woman was payee, might pass by her en- 
dorsement in her own name, where there was proof of an 
authority from the husband to her for that endorsement. 

The court of Common Pleas held that Cotes vs. Davis 
Was in point, in the present case, and that the defendant 
was liable. It was observed, that the drawee of a bill 
might bind himself by accepting in a name other than his 
own, and that (assuming the authority of the wife,) the 
defendant kad by her hand written her name upon the 
bill. It was the same as if he had written this by his own 
hand, in which case his liability would hardly be contest- 
ed. It made no difference that instead of using his own 
name, he, the acceptor, was by his authority styled in the 
name of his wife. Lyndus vs. Bramwell, 17 Law. J. 121. 


CONDITIONS AGAINST MARRIAGE DUTIES. 


A devise made to the daughter to pay her a sum of 
money, if she will be divorced from her husband, is good 
as an absolute gift, but the condition is void because 
against the policy of the law. Tenant vs. Brail. Tothill 
141. 

An allowance to a married woman on condition that she 
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lived apart from her husband. The condition was held to 
be contra bonos mores, and void, because against the policy 
ofthe law. Brown vs. Peck 1 Eden 140. See Roper on 
Legacies, vol. 1, 757, 4th ed. 

A testator gave an annuity to his daughter for the life 
of his wife; but in case she should at any time cohabit 
with her husband the same absolutely to cease and deter- 
mine during such time as she should so cohabit. He also 
gave one-third of the interest of certain personalty to her 
during such time as she should continue to live apart from 
her husband; but if she should at any time cohabit with 
him he divided the same one-third between two other per- 
sons. At the date of the will the daughter was living 
apart from her husband, bat before the testator’s death 
she cohabited with her husband and continued to do so up 
to the time of testator’s death. Held by Vice Chancellor 
Bruce, on 26th January 1848, that the condition was void 
and that the daughter was entitled to the annuity and to 
the one-third of the interest of the personalty, discharged 
of the condition. Wren vs. Bradley; 8. C. 6 N. Y. Legal 


Ob. 282. 


Rledical Jurisprudence. 


EFFECTS OF CHLOROFORM, &c. 


The Boston Medical and Surgical Journal, in giving an account of the 
late National Convention of Physicians in that city, states :— 


* Dr. Nathan R. Smith, of Maryland, Chairman of the Committee on 
Surgery, read alengthy and elaborate report on that subject. A large por- 
tion of the report was devoted to a consideration of the great improve- 
ments in Surgery which the discovery and introduction of anesthetic 
agents had enabled them to adopt. In reference to chloroform, the report 
says it is the most powerful agent of the kind known, and that care should 
be taken in administering it to the patient. It has been administered to 
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millions of subjects, and we have but fifteen cases of authenticated deaths 
supervening from its use. Alarm, therefore, on the subject is needless.— 
Much, more cause is there for alarm, much more reason to apprehend a 
fatal termination in taking an ordinary railroad journey, than in inhaling 
chloroform, at the hands of a judicious and careful practitioner. Profes- 
sor Simpson has published his opinion that one hundred lives have been 
preserved by the use of chloroform, where one has been lost by it. He 
further says, that the mortality where chloroform is used, is much less 
than in similar cases where it is dispensed with. Prof. Mott, of N. York, 
has performed operations which he would not have attempted without the 
aid of chloroform.” 

Dr. C. R. Gilman, of the College of Physicians and Surgery, of New 
York, read a report froin the Committee on Obstetrics, in which anvs- 
thetical agents were recommended, particularly in cases of instrumental 
practice. Notwithstanding this favorable account of the use of these ex- 
traordinary agents, it is proper to bear in mind that many cases have oc- 
curred in which death has been produced by them. The American 
Journal of Medical Sciences is full and authentic as to this point. Insome 
cases the fatal results may, perhaps, be ascribed to the condition of the 
patient at the time of administeriag the remedy, and in others, doubtless, 
tothe want of skill or care in its application. It is clear to our minds that 
these powerful agents are too dangerous to be entrusted to the hands of 
careless or unskilful practitioners, and the numerous melancholy results 
of this practice admonish the medical profession that it is not to be adopted 
on every trifling occasion. Where the pain of the proposed surgical ope- 
ration is inconsiderable, and the patient well able to bear it without any 
serious shock to the system, the use of either of these agents, accompa- 
nied by a fatal termination, might draw the practitioner into serious dan 
der on a charge of mal-practice. 

Charles G. Page, Examiner of Patents in the last Report of the Com- 
missioner of Patents, p. 25, makes the following statement and remarks 
on the inhalation of Ether :— 

“ Inhalation of Ether.—A patent has been granted for an instrument 
for inhaling ether, and other like materials, which is very simple, cheap, 
and ingenious. In administering ether, it is necessary to admit atmos 
pheric air with the vapor of ether, and various*eontrivances have been in- 
troduced in the inhaling apparatus for securing a due admixture of air.— 
In the instrument recently patented, the vapor is administered simulta 
neously through the mouth and nose. ‘The shape and size of the tube is 
such that it covers readily both these organs, and contains a sponge satu- 
rated with ether, and apertures for the admission of atmospheric air, all 
iD @ compact and convenient form. 

The inhalation of ether was at first regarded with great caution by a 
portion of the medical world, and met with strong opposition from others. 
It is, however, working its way to the most extended use, and is now 
looked upon by the most enlightened as one of the most valuable and re- 
markable discoveries of the age. At the time a patent was granted for 
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this new application of ether, it was contemplated for use only in con. 
unction with surgical operations. But since its effects upon the system 

have been carefully studied, it has been introduced into medical practice 

for a variety of affections, and with great success. In obstetrical practice 
where its application was least looked for, it has proved of eminent ser. 
vice, and out of some 580 cases of accouchement reported recently by 

Professor Channing, of Boston, not one experienced any injury from the 
use of ether. Since the introduction of this great and beneficent discove- 
ry investigations have been made as to the anesthetic property of other 
substances, and several others have been substituted for the sulphuric 
ether first used, and it has also been tound that the e ~ t —— the sys- 
tom to which the term ance sthesia has been given, may be produced by 
her substances than the ethers.’ , 


PROTRACTED GESTATION. 

Dr. Charles D. Meigs, in a work recently published by Lea & Bilanch- 
ard, on Orsterrics, sets down the ordinary duration of pregnancy as 
280 days. But he maintains the possibility of its being protracted in some 
instances far beyond that term. He quotes the case related by Asdruba 
of 13 months gestation, to which he gives full credit. He states also a 
case which fell under his own care in which, if the statements of the fe- 
male are to be relied on, the pregnancy continued near 14 months, or 420 
cays. 

The Journal of Medical Sciences in noticing the work of Dr. Meigs’ 
recommends it asone in which “the young practitioner will find a body 
of sound doctrine, and a series of excellent practical directions, which: he 
will be induced again and again to consult, and always with profit.” 


THE LATE CHARLES GILMAN, ESQ. 


This distinguished and highly esteemed member of the legal profession 
wied at Quincy, Illinois, on the 24th of July last, of cholera, after a short 
and unforwarned illness of eleven hours. His death fell “upon his aston- 
ighed friends like a thunder stroke from a cloudless sky." He was, at 
the time of his death, the reporter of the decisions of the Supreme Court 
of that State, and was also the editor of the Western Legal Observer.— 
The August No. of that interesting publication announces his death, and 
contains the proceedings of the Bar on the melancholy occasion. It i8 
truly remarked by the publishers of that periodical that “the grief of his 
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professional brethren, the mourning of his large circle of friends, and the 
yoice of his professsional brethren eloquently prove how much he was be- 
joved and esteemed where he was best known.” His loss is deeply de- 
plored by the profession throughout the United States. 


The following is an accurate list of the Counties composing the East- 
ern District of Pennsylvania, over which the jurisdiction of the Circuit 


Court, sitting in Philadelphia for that Distriet, extends :— 


Adams, Lehigh, 
Berks Monroe, 
Bucks, Montgomery, 
Carbon, Northampton, 
Chester, Perry, 
Cumberland Philadelphia, 
Dauphin, Pike, 
Delaware, Schuylkill, 
Franklin, Wayne, 
Lancaster, York. 
Lebanon, 


m 


The remaining counties of the State compose the Western District of 
Pennsylvania, for which District the Circuit Court is held at Pittsburg 
The District Courts for that District are held at Pittsburg and at Wil- 
iamsport. 


ATTORNIES AS WITNESSES. 


We learn from the Western Legal Observer that “the recent deci- 
sions in the English Courts in Stones vs. Byron and Dunn vs. Packwood, 
which have been followed by a similar decision in Pennsylvania, that an 
Attorney cannot appear in the same cause in the double capacity of wit- 
ness and advocate, are about to be followed by the Courts in Iowa. Judge 
Grant, of the 2d Judicial District, has already made it a rule of Court 
that no Attorney of record can act as witness for his client in the same 
cause. 

“ At the late term of the District Court for Johnson county, lowa, in 
the case of Crum vs. Foster, the attorney for the plaintiff offered himself 
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as a witness for his client. He was objected to and finally declined to be 


j sworn. Judge CanLeron, however, intimated, although it was his opin- 
f ion that the objection ought to go to the credibility, rather than the com- 
t petency of the witness, that he should hereafter follow and adhere to the 
decisions above quoted.” . A 
i In Indiana, recently, in Judge M’Donaxn’s Circuit, the question arose 
whether an Attorney in a cause ought to be permitted to testify for his 
I client in matters touching the general merits of the case. The Court re- 
4 jected the evidence. [1 West. Legal Observer, p. 224,] 
F A correspondent of the Western Legal Observer, referring to the re- 
? cent decisions against admitting Attornies as witnesses for their clients, 


says that he looks to them, when generally followed, ‘‘to do much to- 
J L } 





wards improving and elevating the character of the Western Bar.” 


Mr. Justice Rogers, in § Barr 521 says: “It is said and I agree, that 


it is a highly indecent practice for an Attorney to cross-examine witness- 


es, address the jury, and give evidence himself to contradict the witness. 


omni inne ta i je ae 


It is a practice which, as far as possible, should be discountenanced by 


Courts and counsel.” 





The learned Judge says further that there is nothing to prohibit an at- 
iy torney from being a witness for his client * wren ke does not address the 


%? 


{ r 
We do not see that the suvsequent act of the Attorney in ‘ addressing 
i the jury,” has or ought to have any influence in deciding the question of 





Hd his competency at a previous stage of the cause. That question should 
f be decided upon the facts and relations existing at the time the witness is 
rh offered. Nor do we perceive what measures a Court can with propriety 
i E 


i take to ‘* discountenance” a citizen in the exercise of his acknowledged 
legal rights. Gentlemen of the Bar submit with cheerfulness to the 
control of the Court, while it keeps within its legitimate powers. But if, 
while it acknowledges the legal righi of the Attorney to give evidence for 
his client, it undertakes to use the accident of official position to control 


NE Rees» 


him in its exercise by indirect and undefined means—such as might fall 
under the denomination of ‘“ discountenancing” him, such attempton the 
part of the Court would be repelled and resisted as a usurpation. If the 


tre ew te 


ne 


night be acknowledged, the Court would be transcending its authority in 
attempting to trample upon it; and the method by which the right is to 
be invaded is immaterial, except that an open and bold disregard of it is 
to be preferred to the insidious, undefined and illegitimate process of 
{ * discountenancing.”’ If the practice be “ highly indecent,” it is to be re- 
gretted that the common law allows such practices to prevail in its tem- 


ples of justice. Such testimony has no tendency to further the cause of 
4 truth, and is positively injurious to the character ofthe Bar. The recent 
i English decisions are therefore sound and ought te be followed. 
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New Publications. 


A TapLe or tHE Cases contained in the three volumes of the United 
States Digest, and in the two volumes of the Supplement, alphabetical- 
ly arranged with a Reference for each case to the volume and page of 
the Report whence the case is taken, and to the volume and page of 
the Digest where it is found. By George P. Sanger, Counsellor at 
Law. Boston: Charles C. Little & James Brown. 1849. 


We have heretofore in the pages of this Journal, begged the publishers 
ofthe United States Digest, to furnish us with a Table of Cases to the 
five volumes, as being of great practical value to the profession in aiding a 
search for any particular case, and we are now happy to find that our sug- 
gestion has been complied with, and we have a volume of eight hundred 
pages containing the names of some fifty thousand cases, together with 
the volumes and pages where reported, and the volume and page of the 
digest where they may be found. This must have been, indeed, a most 
laborious undertaking ; the amount of mere clerical labor in this volume 
is startling. ‘The sole value of the book is in the care and accuracy with 
which it may have been executed; this, of course, can only be deter- 
mined by a daily use of the volume, and not by a mere cursory glance at 
its pages, which is all we have been able to do; but this we know that 
the learned and laborious editor, Mr. Sanger, is esteemed by his brethren 
of the Boston bar, eminently capable of such work. ‘To habits of the 
most laborious and thoroughly accurate cheracter, he adds a discrimina- 
tion and sound judgment which are enough to stamp excellence upon any 
work he may perform. The United States Digest may now be consid- 
ered complete. We have all the Reports of this country digested down 
to January 1, 1848, and the whole made easy of reference by copious in- 
dexes and tables. 


A SeLecrion of Leading Cases in Equity, with notes. By Frederick 
Thomas White, and Owen Davies Tudor, of the Middle Temple, 
Esqrs., Barristers-at-Law: with additional Annotations, containing re- 
ferences to American cases. By John Innis Clark Hare, and Horace 
Binney Wallace. Philadelphia: T. & J. W. Johnson, Law Book 
sellers, publishers and importers, 197 Chesnut street. 1849. 


At length, after having been announced for several years, we have Mr. 
Whites’ Leading Cases decided in Courts of Equity. Much professional 
expectation had been raised by the announcement of an Equity book in 
character and plan, resembling Mr. Smith’s Leading Cases, taken from 
the Common Law Reports. Mr. Smith’s work has become a standard 
legal classic, and few professional men are without it, more especially the 
“American Edition” prepared by the competent hands of Messrs. Wal- 
‘ace and Hare. Messrs. White and Tudor, in the work before us, had 
undertaken a very difficult task, because the profession would necessari- 
ly compare their labors with Mr. Smith’s, and estimate them by the 
same standard. It is with no small satisfaction that we are able to state 
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to the profession that the Equity Leading Cases are of a very high char- 
acter indeed. Each case chosen has been so evidently because it was 
frequently referred to, and enunciated some distinct and leading principle 
in Equity. The book is highly interesting to all legal minds; in it will 
be found the best and highest efforts of the English Equity mind; the 
ablest judgments of the most distinguished Lords Chancellors, and the 
arguments of counsel no less remarkable for learning and skill. Consid- 
ered in an historical light this volume is a substantial acquisition to the 
library of the constitutional lawyer; cases, principles, authorities, argu- 
ments and judgments, and decrees of the first historical importance, will 
be found in its pages. Courts of Equity always give a vivid picture of the 
state of society ; vast amounts of property, and the most sacred relations 
of life are the constant theme of equity jurisdiction and adjudication. A 
vast range of discussion is marked out in this volume; many of the notes 
are complete essays in themselves on complicated and recondite branches 
of learning. The English notes are very satisfactory and exhaust the 
English cases and judgments. Thus much of the labors of Messrs, 
White & Tudor. 

The American annotations are equal, and we think on some titles much 
superior to the English. The range of discussion marked out has been 
the same as the notes of the English editors. In some instances the 
field of investigation has been more extensive, because the American re- 
ports supply more copious and apt illustrations. The American editors 
very justly remark, ‘It will be seen, upon the whole, that the jurispru- 
dence of this country has developed an equity system, scarcely less com- 
prehensive, or less complete than that which has been established in 
England; and it is a conclusive testimony to the wisdom and _ practical 
usefulness of the English Chancery, that, at the suggestions of experi- 
ence, its scheme has been adopted substantially throughout a country not 
influenced by considerations of authority, but proceeding freely in quest 
of essential justice, and under the guidance of a reason proud of its inde- 
pendence.” 

We would refer to the title of Subrogation in the learning of Principal 
and Surety, as an example of remarkable. care, thoroughness and keen 
discrimination on the part of the American editors. The subject is ex- 
hausted; the authorities are all collected, collated, and the important prin- 
ciples deduced and stated. No where within the range of our reading 
have we found this subject so satisfactorily treated, and we refer the pro- 
fession to it as a monument of useful industry, alike creditable to the 
editor and profitabie to the profession. The notes in this volume are ua- 
derstood to be by Mr. Wallace, and it affords us much satisfaction to com- 
mend them to the attentive consideration of the anxious and overtasked 
equity lawyer or judge, as containing labors that will aid his toil, and add 
to his learning, frequently without compelling him to search the unsatis- 
factory pages of a digest to first find his authorities, and then diligently 
and painfully consider the cases themselves, and deduce hence equity 
principles and then practical application. This is the third really practi- 
cal work that Mr. Wallace has contributed to the profession. They are 
all marked by that diligence, care and discrimination which are the uner- 
ring marks of a well trained legal mind which comprehends something 
more than mere cases, something beyond the mere citation of book, page 
and judicial name, which apprehends clearly and enunciates carefully and 
accurately a principle which is the fruit of mature study, and which is 
of practical and substantial value ia the every day concerns of human life. 





